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Newsletter Number Twenty-Eight                                                     
Michelle Valentine, Disability Forward’s (DF’s) Director, welcomes you to our twenty-ninth newsletter. In this issue: 
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1. NDSN conference – the power of EQIAs....
DF has been able to inspire the National Disabled Staff Network (NDSN) of the Probation Service about how equality impact assessments can become a powerful tool for challenge and change when organisations are making changes to the way they work that could adversely affect the lives of disabled people. Michelle our Director gave a presentation at the morning session of the NDSN national conference (held in Birmingham at the end of March this year). However, it was the afternoon workshops which really enabled participants to see how EQIAs could be used as a tool for change. 
Disabled people who feel that changes taking place in an organisation that they work for, could affect disabled staff  or customers/clients adversely, should be asking managers to undertake equality impact assessments before they make the changes. Because a good assessment requires organisations to evidence what they are doing to ensure equality for disabled people (and other diverse groups) it’s a really good way of holding organisations to account. EQIAs are public documents, in the sense that members of the public can request to see them as evidence of how public sector organisations are meeting their legal duties under the DED. EQIAs have been cited in some key legal cases recently (see previous editions of this newsletter) and so courts are looking at them as evidence of robust and equitable decision making. 
The other hot topic is what DF calls the ‘tail wagging the dog’ scenario, where public bodies have contracted outside providers to provide services (for example facilities management). The contractors have not ensured that, for example, an automatic door that they installed remains functional, but the public body is often held to ransom by the private contractor, and long delays ensue, which affect the lives of disabled people. Many public bodies insert vague statements into contracts about ‘complying with’ or ‘following’ the organisations ‘equality policies’. Because the DED means that Duty extends to contractors, these vague equality clauses can be used to hold contractors to account, because if that door does not work and a disabled person can’t work the public body is responsible, so they should be much more robust with contractors to whom they pay significant amounts of public money.  Procurement is going to be a stronger feature of the new Equality Act. If you would like to know more about equality impact assessments, please email us. 
2. Equality Bill to become law – what does this mean for disabled people?
Most people will have heard this month that the Equality Bill will now become law later this year. What is perhaps more unclear is how the new Act will differ in terms of rights for disabled people. DF can offer some advice on these matters, although more will become clear when the Act actually becomes law. Note that this is our current understanding; legal advice should be sought if more detail is required. 
Definition of disability: 

This won’t change, and there won’t be any change in coverage at point of diagnosis of HIV, Cancer or MS, no other long-term conditions have been added to this list. The ODI will be revising the ‘Guidance on matters to take into consideration’ document which helps courts and Employment Tribunals decide if someone is disabled under the DDA. 

Definition of discrimination
The Equality Bill has a uniform set of definitions of discrimination. These are:

· direct discrimination
· harassment

· indirect discrimination
· discrimination arising from disability
· failure of duty to make reasonable adjustments
Direct discrimination, harassment and failure of duty to make reasonable adjustments cannot be justified. Indirect discrimination and discrimination arising from disability can be justified in law, including if the employer/service provider could not have known, or be reasonably expected to have known that a person was disabled. 

Employment

It will become unlawful to ask questions related to disability and health before a job offer (often called pre-employment health questionnaires or checks) except in specified circumstances. It’s not clear how this will apply to the Uniformed Services. 

There will also be an extension to the powers of Employment Tribunals who will be able to make recommendations in discrimination cases that benefit the wider workforce, even if the individual claimant has left the company/organisation. 
Public Sector Equality Duty

There will be a single public sector duty (PSED) related to protected characteristics. This duty will require public bodies to have due regard to the need to:

· eliminate unlawful discrimination, harassment and victimisation;

· advance equality of opportunities;

· foster good relations.

Positive Action
It remains lawful to treat disabled people more favourably than non-disabled people (for example, the guaranteed interview scheme). However the Equality Bill now provides that it can be lawful to treat an impairment group more favourably than another impairment group, for example through employment programmes aimed at people with learning disabilities only.
Timeline

October 2010: Main provisions.

April 2011: The integrated public sector Equality Duty, the Socio-economic Duty and dual discrimination protection. 

2012: The ban on age discrimination in provision of goods, facilities, services and public functions.

2013: Private and voluntary sector gender pay transparency regulations (if required) and political parties publishing diversity data

Disability Forward would like to thank RADAR for providing some of the above information. 

3. Workplace parking levy could discriminate against disabled people says DF
DF wants to bring to readers’ attention a new provision that may make life difficult for disabled workers if it is not introduced in an equitable way by employers. 

Nottingham is the first council in the UK to proceed with a workplace parking levy. The city council said the main aim of the WPL was to invest money back into public transport by extending the current tram network. Despite it being estimated that Nottingham will raise £14m a year from the scheme, there has been opposition to the scheme from other quarters, including the retailer, Boots, which has stated it may move its head office parking over the city boundary to avoid the charge.

Councillor, Jane Urquhart, commented: 

“I believe that – while not everyone is happy about the workplace parking levy – employers are coming to terms with the fact that it will be introduced and that it is necessary to fund better public transport”.

DF is deeply concerned that such schemes, which have laudable aims, may end up discriminating against disabled people. It’s well known in the ‘disability community’ that transport is one of the biggest problems for disabled people wherever they live. Inadequate, unreliable, inaccessible and unsafe public transport creates barriers for people with much different impairment. 

If you are an employer and plan to introduce such a levy, DF would advise that the following key points are properly addressed: 

a. Will an exemption to the parking levy be granted to disabled people who have no choice but to drive to work (for example mobility impaired people with adapted vehicles could be particularly disadvantaged)?

b. Is the provision of accessible parking spaces adequate for use by staff and customers/clients and is their use monitored so that only disabled people entitled to use them do so?

c. If a disabled person is taken to work by a carer, family member, PA or other person, will there be an exemption to the levy for those people whilst they p ark to drop off or collect a disabled person from work?

d. How will the organisation ensure consistency and fairness in its parking levy policy for disabled people?

e. Public authorities that hold the DED as it is now also have a duty to ensure that they do more to support disabled people to use public transport if they introduce the levy. So for example, have they worked with local transport providers to ensure that bus drivers have had some training on serving disabled customers (as a regular bus user herself, DF’s Director has lost count of the number of buses in her city that have lowering floors, which advertise themselves as ‘buggy friendly’ but not ‘wheelchair friendly’ when the main reason for lowering floors is so that wheelchair users can get on the bus. This also means that many parents do not fold up their buggies on the bus so a disabled person still cannot use it). 








If you would like more advice on this topic, please contact us. 


4.
And finally…

Well that’s about it, we hope you found the newsletter useful. If you have comments about the contents or accessibility of the newsletter, please contact the editor. If you do not wish to receive this newsletter in future, or would like it sent to a different email address, please contact the editor. You can subscribe to the newsletter from our website 






